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UNITED STATES CIRCUIT COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

 
SAMUEL K. LIPARI     ) 
    (Assignee of Dissolved     ) 

Medical Supply Chain, Inc.)  ) 
Plaintiff      ) Case No. 08-3984 
       )  
vs.       )     
       ) 
US BANCORP, INC.    ) 
US BANK, NA      ) 
Defendants      ) 

 
ANSWER TO MOTION TO SHOW CAUSE OVER FEES 

 
Comes now the plaintiff Samuel K. Lipari, plaintiff/appellant as an 

individual and as assignee of all claims of dissolved Missouri corporation Medical 

Supply Chain, Inc. (“MSC”) appearing pro se and makes the following answer to 

this court’s order to show cause over nonpayment of appellate fees. 

STATEMENT OF FACTS  

1. The pro se plaintiff/appellant was understandably confused over this 

court and the Tenth Circuit’s assignment of a new appeal number to amended 

appeals. 

2. The trial court transfer became appealable upon dismissal of 

Missouri state law based claims in the transforee court. 

3. The Missouri legislature enacted a statute, Missouri Rule of Civil 

Procedure Rule 74.01(b) providing for appeal upon the dismissal of a complete 

“judicial unit” that is less than all claims against all parties that has been  
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interpreted differently by Missouri courts than the US Court Tenth Circuit has 

interpreted F.R.C.P. 54(b) upon which the state law is modeled.  

4. The pro se plaintiff/appellant has acted prudently to amend his 

appeal at each continued exercise of substantive jurisdiction by the US District 

Court, even after the plaintiff/appellant filed an amended notice of appeal upon 

voluntary dismissal of all remaining claims with prejudice, the end of trial court 

jurisdiction under Kansas District Court precedent in 103 Investors:  

“The Kansas District court’s own precedent is that only a motion 
under 41(a)(2) seeking dismissal without prejudice requires a court 
order:  

Under Rule 41(a)(2), "an action shall not be dismissed at the 
plaintiff's instance save upon order of the court and upon such terms and 
conditions as the court deems proper." Thus, a dismissal without prejudice 
under Rule 41(a)(2) depends on the Court's discretion.” [Emphasis added]  

 
103 Investors I, L.P. v. Square D Co., 222 F.Supp.2d 1263 at 1270-1271 

(D. Kan., 2002).  

5. The assignment of a new appeal number to each amendment as the 

defendants sought to manufacture jurisdiction and avoid or delay review contrary 

to cited precedent has resulted in the following concurrent appeals in the Eighth 

Circuit: Case no. 08-3087, Case no. 08-3428, and Case no. 08-3984; and in the 

Tenth Circuit Case no. 08-3287, Case no. 08-3338, and Case no. 08-3345. 

6. The plaintiff/appellant sought to recall the mandate of Case no. 08-

3428 the prior appeal dismissed as premature instead of being revived as Lewis v. 

B. F. Goodrich Co., 850 F.2d 641, 645 (10th Cir. 1988) (en banc) and Van Orman 

v. Purkett, 43 F.3d 1201 at 1203 (C.A.8 (Mo.), 1994) dictate. 
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7. The motion to recall the mandate of the then ripened appeal was 

denied in a December 9, 2008 order by the Clerk of the Eighth Circuit Court of 

Appeals that does not evidence a three judge appellate panel decision that could be 

subject to petitioning of the United States Supreme Court for Certiorari in order to 

resolve the confusing circumstances that have been created. 

8. In addition to the confusing multiplicity of appellate cases from the 

defendant/appellees’ attempt to avoid at all cost a review of judgments made on 

the advice and counsel of the defendants’ law firm Shughart Thomson & Kilroy, 

P.C., the Western District Court of Missouri has added to the confusion by 

violating the Federal Rules of Appellate Procedure and this Circuit’s local rules 

and operating procedures by sending one notice of appeal to Kansas District Court 

instead of the Eighth Circuit Court of Appeals. 

9. The Western District court did not file the Second Amended Notice 

of Appeal or forward it to the Eighth Circuit. See Docket Notation of Assistant  

Western District Clerk Lori Carr stating “chambers” had instructed her to send it  

to Kansas District Court:   

“***Remark: Plaintiff's Second Amended Notice of Appeal was received by  
this court and then  forwarded this date to the District of Kansas for 
processing at the instruction of chambers. (Carr, Lori) (Entered: 
12/05/2008)”   
 

Exb. 1 Appearance Docket of W.D. of Missouri Case No. 4:06-cv-01012-FJG   

10. This court attempted to clear the confusion in the appellate cases, on 

December 9, 2008 the Chief Clerk of the Eighth Circuit wrote a letter to  
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Ms. Patricia L. Brune instructing her to file the Second Amended Notice of  

Appeal in her court, the U.S. District Court for the Western District of Missouri  

See Exb. 2 Letter of Chief Clerk for the Eighth Circuit.  

11. However Ms. Patricia L. Brune the U.S. District Court Clerk for the 

Western District of Missouri never complied with the order to docket the Second 

Amended Notice of Appeal issued by the Eighth Circuit Court of Appeals chief 

clerk. 

12. The U.S. District Court for the Western District of Missouri under 

Ms. Patricia L. Brune appears to have a financial accounting deviation from 

Federal Rules of Appellate Procedure and this Circuit’s local rules and operating 

procedures and has chosen not to credit the plaintiff/appellant’s payment. 

13. The present Show Cause Order issued on January 13, 2009 against 

the pro se plaintiff/appellant by the Chief Clerk of the Eighth Circuit was made 

after the U.S. District Court for the Western District of Missouri had received the 

appeal fee. 

14. The plaintiff/appellant paid $455.00 to the Assistant Clerk of the 

Western District of Missouri on January 5, 2008 and obtained “Receipt For 

Payment United States District Court for the Western District of Missouri” 

#272670 for case reference: 08-3984 for Check plaintiff/appellant’s check number 

3420. See Exb. 3 Receipt For Payment. 

15. The plaintiff/appellant’s check number 3420, dated “1-5-2009” is 

made out to the “United States Court of Appeals” for four hundred and fifty five 
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dollars and contains the case number “For 08-3984”  in the memo space on the 

face of the check and someone has written the W.D. of MO. Receipt number 

“272670” below the signature line. See Exb. 4. Plaintiff/appellant’s check. 

16. The plaintiff/appellant’s check number 3420 cleared the W.D. of 

Missouri’s United Missouri Bank NA’s account on “010609…” believed to be 

January 6, 2009 after being stamped for deposit only by the “Clerk-U.S. District 

Court” See Exb. 5. Plaintiff/appellant’s cleared check bank image of bank. 

17. The plaintiff/appellant’s case is for state law contract based claims to 

recover the $350,000.00 the plaintiff had raised in 2002 to enter the national 

market for hospital supplies after eight years of costly research and development 

to create a technology saving America’s hospitals more than 40% of supply costs 

which US Bancorp, Inc. and US Bank caused to be forfeited to keep the plaintiff 

appellant from competing with US Bancorp, Inc.’s interest in Novation LLC   as 

part of a monopoly which at the time the damages action was filed as Medical 

Supply Chain, Inc. v. Novation LLC, W.D. of Missouri Case No. 05-0210-CV-W-

ODS was causing the loss of over 40,000 lives from the loss of health insurance 

due to the lack of competition in the delivery of pharmaceuticals and other 

hospital supplies through the Novation LLC monopoly scheme and threatening the 

closure of America’s automotive manufacturing plants from uncompetitive 

healthcare costs. 

18. The defense counsel’s repeated fraudulent misrepresentations to the 

courts (partially detailed with supporting evidentiary exhibits in 
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plaintiff/appellant’s answer to the motion to dismiss this appeal), the defense 

counsel’s extrinsic fraud to deprive the plaintiff/appellant of counsel through the 

fraudulent disbarment by false testimony of Kansas US Magistrate Judge James P. 

O’Hara managing partner of the Shughart Thomson & Kilroy, P.C. (detailed at 

pgs. of the 05-0210-CV-W-ODS complaint), the fraudulent sanction motions 

misrepresenting controlling law filed by the defense counsel to extort the 

plaintiff/appellant from retaining replacement counsel, false representations and 

extra judicial influence ( See pgs. 79-83 at ¶¶ 399-419 See Exb. 6 excerpt from 

05-0210; Exb. 7 excerpt from US Magistrate Judge James P. O’Hara’s testimony) 

and the willingness of court officers to participate in the defendants’ Sherman 

Antitrust Act felonies has furthered injured the plaintiff/appellant who has not 

received any hospital supply business income since the defendants’ breach in 2002 

and will not receive any income or even be able to incorporate his hospital supply 

business and enjoy the other property rights Missouri citizens have until resolving 

this litigation.  

19. Ms. Patricia L. Brune the U.S. District Court Clerk for the Western 

District of Missouri appeared to have committed Sherman Antitrust Act felonies 

by assigning the trial court contract case being appealed to Hon. Judge Feranado J. 

Gaitan, Jr. where the plaintiff/appellant had an open motion for recusal in the 

action against the hospital supply cartel co-conspirators in Lipari v. General 

Electric et al, W.D. of Mo. Case No. 06-0573-CV-W-FJG, over Hon. Judge 

Feranado J. Gaitan, Jr.’s fiduciary or ownership interest in Novation LLC through 
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his directorship of St. Luke’s Healthcare System ( see Exb. 8 Disclosure of Hon. 

Judge Gaitan and Exb. 9 St. Luke’s Published ownership for Novation LLC and 

its $90,000,000.00 (ninety million dollars) annual exclusive purchasing of hospital 

supplies through Novation LLC ) prohibited under 28 U.S.C. § 455(b)(4) and 

thereby depriving the plaintiff/appellant of his Due Process rights to recover 

critical inputs needed to enter the market for hospital supplies and compete against 

Novation LLC. 

SUGGESTION OF LAW 

The Federal Rules of Appellate Procedure prescribing the procedures for 

payment of fees at Rule 3 section e states: 

“(e) Payment of Fees. Upon filing a notice of appeal, the appellant  
must pay the district clerk all required fees. The district clerk re-  
ceives the appellate docket fee on behalf of the court of appeals.” 
 

F.R.A.P. Rule 3(e) [Emphasis added]. 

Rule 3(a)(2) states, "An appellant's failure to take any step other than the 

timely filing of a notice of appeal does not affect the validity of the appeal, but is 

ground only for the court of appeals to act as it considers appropriate, including 

dismissing the appeal." The rule undoubtedly contemplates that one of the steps an 

appellant may fail to take is paying the filing fee. When Rule 3 was amended in 

1979 to add subdivision (e) (which mandates payment of required fees "[u]pon 

filing a notice of appeal"), the Advisory Committee Note explained: 

        “In view of the provision in Rule 3(a) that "[f]ailure of an appellant to 
take any step other than the timely filing of a notice of appeal does not affect 
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the validity of the appeal, but is ground only for such action as the court of 
appeals deems appropriate, which may include dismissal of the appeal,"  
 

The relevant case law indicates that the failure to prepay the statutory filing 

fee does not constitute a jurisdictional defect. Parissi v. Telechron, 349 U.S. 46, 

75 S.Ct. 577, 99 L.Ed. 867 (1955); Gould v. Members of N.J. Division of Water 

Policy & Supply, 555 F.2d 340 (3d Cir.1977). 

In other words, when an appellant has failed to prepay the filing fee, the 

appellate court is authorized "to act as it considers appropriate." However the 

plaintiff/appellant despite any Sherman Act prohibited cartel interest that Ms. 

Patricia L. Brune the U.S. District Court Clerk for the Western District of Missouri 

may possess has paid those fees for this appeal. The payment was also 

documented as made in full by an assistant clerk of the Western District of 

Missouri, the payment method had cleared the plaintiff/appellant’s bank and the 

funds were in possession of the Western District of Missouri Court on January 6, 

2009, a week before this court issued the present order to show cause on why the 

plaintiff/appellant had not paid his fee. 

While the order to show cause by the Chief Clerk of the Eighth Circuit US 

Court of Appeals was not based on a determination to sanction the 

plaintiff/appellant for tardiness, the understandable confusion of a pro se litigant in 

the face of the Chief Clerk of this court’s assignment of multiple case numbers and 

the deliberate acts by Ms. Patricia L. Brune the U.S. District Court Clerk for the 

Western District of Missouri or the staff she supervises to violate the Federal 
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Rules of Appellate Procedure and this Circuit’s local rules and operating 

procedures by sending one notice of appeal to Kansas District Court instead of the 

Eighth Circuit Court of Appeals; by disobeying the Eighth Circuit order to post the 

Second Amended Notice of Appeal; by  failing to post the plaintiff/appellant’s 

payment even by January 15, 2009; by assigning the Novation LLC cartel cases 

including the present action being appealed and Lipari vs. General Electric 

Company et al; W.D. Case No. 07-0849 to Hon. Judge Feranado J. Gaitan, Jr. 

even though the court had an open motion for recusal by the plaintiff/appellant in 

Lipari v. General Electric et al, W.D. of Mo. Case No. 06-0573-CV-W-FJG, over 

Hon. Judge Feranado J. Gaitan, Jr.’s fiduciary or ownership interest in Novation 

LLC through his directorship of St. Luke’s Healthcare System ( an owner of 

Novation LLC ) prohibited under 28 U.S.C. § 455(b)(4): and by denying the 

similarly situated victim of unchecked law firm racketeering in the Western 

District Court Dustin Sherwood the case file or record of the Western District’s 

disbarment of the plaintiff/appellant’s former counsel, an order the former 

Western District Chief Judge, Hon. Judge Dean Whipple stated in June 2008 that 

he did not know about: 

“The reciprocal disbarment is a W. D. of Missouri mystery. The 
similarly situated Dustin Sherwood a victim of Husch Blackwell Sanders 
LLP, Shughart Thomson & Kilroy PC, and Lathrop & Gage LC along  with 
Shughart Thomson & Kilroy PC’s concerted RICO extortion under color of 
official right along and fraud was never permitted to inspect the disciplinary 
records (exb. 5) and interviewed former Chief Judge Hon. Dean Whipple 
with the affiant Sydney J. Perceful, the witness to the $39,000,000.00 bribery 
fund described in the WD of MO case United States ex rel Michael W. 
Lynch v Seyfarth Shaw et al. Case no. 06-  
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0316-CV-W- SOW. Hon. Judge Dean Whipple stated he was not aware of 
any WD of MO reciprocal disbarment of Bret D. Landrith and commented 
that it is unusual he does not recall it since there are so few.” 
 

Lipari v. GE et al; Case no. 07-0849-CV-W-FJG Reply Suggestion To 

Defendant Schlozman’s Opposition Suggestion Opposing Rule 59 Relief. 

http://www.medicalsupplychain.com/pdf/Lipari%20Rule%2059(e)%20Reply%20

Suggestion%20.pdf , all weigh in equity against any sound discretion of this court 

to punish the plaintiff/appellant for the denial of substantive Due Process for the 

parties that the court’s administrative or ministerial actions have caused. 

Of special gravamen is the seriousness of participating in the Novation 

LLC hospital supply antitrust conspiracy. Sherman Act violations are punished as 

criminal felonies. The Department of Justice is empowered to bring criminal 

prosecutions under the Sherman Act. Individual violators can be fined up to 

$350,000 and sentenced to up to 3 years in federal prison for each offense; 

corporations can be fined up to $10 million for each offense. The level of 

participation in a per se Sherman I conspiracy like US Bancorp’s continuing 

participation with Novation LLC to exclude the plaintiff/appellant from the 

national hospital supply market is presumed as a known forseeable consequence of 

the unlawful acts. See generally U.S. v. Continental Group, Inc., 603 F.2d 444 

(C.A.3 (Pa.), 1979).  

The unlawful acts in violation of the Federal Rules of Appellate Procedure 

and this Circuit’s local rules and operating procedures when the antitrust 

misconduct was injuring consumers in the market for hospital supplies and 
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destroying the nation economically disproportionately outweighs any failure of the 

plaintiff/appellant to timely pay fees in the resulting confusion. 

CONCLUSION 

Whereas for the above stated reasons the plaintiff/appellant respectfully 

requests this court dismiss its show cause order and refund all appellate fees to the 

plaintiff/appellant as compensation for the necessity to respond to the show cause 

order as a direct result of the Western District of Missouri Court’s financial 

accounting deviation from Federal Rules of Appellate Procedure and this Circuit’s 

local rules and operating procedures. The plaintiff/appellant also respectfully 

requests that the hearing on the show cause order be by a three judge appellate 

panel.  

Respectfully submitted, 
 
 
S/Samuel K. Lipari  
____________________ 
Samuel K. Lipari  
3520 NE Akin Blvd. Apt. # 918  
Lee's Summit, MO 64064 
816-365-1306 
saml@medicalsupplychain.com 
Pro se 

 
 

Certificate of Service 
 

 I certify that on January 16, 2009 I have served the opposing counsel with a 
copy of the foregoing via US Mail: 
 

Mark A. Olthoff   
MARK A. OLTHOFF MO lic. #38572  
ANDREW M. DEMAREA  MO lic. #45217 

1ZW699Y10368438576
1ZW699Y10335108029
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SHUGHART THOMSON & KILROY, P.C.  
Twelve Wyandotte Plaza  
120 W. 12th Street, Suite 1700  
Kansas City, Missouri  64105  
Telephone:  (816) 421-3355  
Facsimile:  (816) 374-0509  
  
ATTORNEY FOR DEFENDANTS  
U.S. BANCORP AND U.S. BANK  
NATIONAL ASSOCIATION 

 
 

S/Samuel K. Lipari  
____________________ 
Samuel K. Lipari  
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397. Only counsel for Neoforma, Inc., responded to Medical Supply’s demand letter and the response 

merely a plea to delay action until the attorney could reach everyone after the Christmas holidays. The 

follow up response never came. 

398. No Defendant repudiated its participation in the monopoly or made any overt declaration of 

withdraw from the conspiracy except for the announced divestitures stated above. 

14. Robert J. Baker, UHC, Curt Nonomaque, VHA, Novation LLC, Bob Zollars And 
Neoforma’s Utilization of Ongoing Sham Petitioning By Shughart, Thomson & Kilroy, Piper Jaffray, 
US Bancorp, US Bank, Andrew Cesere And Jerry Grundhoffer To Deprive Medical Supply of 
Counsel 
 
399. On November 20, 2003, The former managing partner and Shughart Thomson & Kilroy 

shareholder acting as magistrate in Kansas District Court action Bolden v. City of Topeka, et al, Case No. 

02-CV-2635, where the African American plaintiff was being represented by Medical Supply’s counsel 

repeatedly told the plaintiff that he should sue his attorney for malpractice. The magistrate also stated 

Bolden would be better off representing himself. Bolden testified he was thankful to have his counsel, three 

previous ones had abandoned him after being intimidated and retaliated against by the City. Bolden’s 

previous counsel still has not been located. Affidavits were furnished that many witnesses and process 

servers had been retaliated against, threatened with criminal prosecution if they testified in federal court 

and harassed. The magistrate also denied Bolden discovery in the action. 

400. The transcript of the hearing which was also taped reveals that the magistrate was obsessed with 

legal malpractice insurance as a result of his firm’s mishandling of Medical Supply’s action against the US 

Bancorp defendants and Unknown Healthcare Supplier, amply documented in the record, and the aborted 

disclosures of the firm’s malpractice liability insurance as the party in interest and guarantor of US 

Bancorp’s certain antitrust losses.  

401. During the Bolden v. City of Topeka, et al pretrial conference the former Shughart Thomson & 

Kilroy managing partner and shareholder acting as magistrate expressed his disturbance over “stealth 

lawsuits” where parties don’t even know they are subject to them. While wholly inapplicable to Bolden’s 

case where the City was liable for the officials regardless of whether they remained in the case, the subject 

of the deliberate pretext used to attack Medical Supply’s counsel for his representation of Bolden, the 

magistrate is clearly troubled over the failure of his firm to consider its responsibilities to the identified 

coconspirators in Medical Supply v. US Bancorp, et al. 

Text

Exhibit 6
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402. The attack on Medical Supply’s counsel was overtly pretextual. The civil rights liability of the city 

for the conduct of its officers in their official capacity is based on law the magistrate well knew and in an 

unrelated pretrial order conference the following day accepted the voluntary stipulation of parties that all 

officials be voluntarily dismissed. The magistrate also stated that there was unlikely any difference in 

damages in a footnote to his report and recommendation. 

403. The magistrate reiterated his criticism of Medical Supply’s counsel in the Bolden v. City of 

Topeka, et al pretrial order conference report and recommendation, stating Bolden should consider 

representing himself if Medical Supply’s counsel is the only attorney he can get. On December 3, 2003, the 

magistrate’s report and recommendation was submitted as an attachment and the basis for an ethics 

complaint filed by the assistant city attorney Sherri Price against Medical Supply’s counsel for his 

representation of Bolden. The Kansas Office of the Disciplinary Administrator investigated the complaint 

by having dinner with the magistrate. The magistrate used to be work for the office prior to starting at 

Shughart Thomson & Kilroy and continued to serve on various Kansas state ethics committees while a 

managing partner for at Shughart Thomson & Kilroy. Bolden was never contacted during the investigation 

and during the prosecution appeared only as a witness for Medical Supply’s counsel. 

404. The defendants US Bancorp, US Bank, Jerry A. Grundhoffer, Andrew Cesere, Piper Jaffray 

Companies and Andrew S. Duff coordinated their defense of Medical Supply’s action for injunctive and 

declaratory relief with the coconspirators Jeffrey R. Immelt, GE, GHX, GE Healthcare, GE Capital and GE 

Transportation who inconceivably attached the Medical Supply complaint and order to their 12(b)6 motion 

to dismiss in Medical Supply’s separate action against Jeffrey R. Immelt, GE, GHX, GE Capital and GE 

Transportation. The former eighteen year Shughart Thomson & Kilroy shareholder acting as magistrate on 

the GE case denied Medical Supply discovery and the court did not even permit discovery when the 

dismissal attachments necessitated conversion of the GE motion to one for summary judgment. 

405. On January 29, 2004, March 4, 2004, April 2, 2004 US Bancorp’s counsel, Nicholas A.J. Vlietstra 

and Piper Jaffray’s counsel Reed coordinated their appeal (10th C.C.A. 03-3342) with the GE defense. The 

GE defendants included the action against the US Bancorp defendants and Unknown Healthcare Provider 

as a related appellate case in (10th C.C.A. 04-3075) and used the US Bancorp order as a basis for a cross 
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appeal (10th C.C.A. 04-3102) challenging the failure of the trial court to grant sanctions against Medical 

Supply. 

406. The coconspirators UHC, Robert J. Baker, VHA, Inc., Curt Nonomaque, Novation LLC, 

Neoforma, Inc. and Robert J. Zollars did however renew their conscious commitment to a common scheme 

designed to achieve an unlawful objective of keeping Medical Supply out of the market for hospital 

supplies by reviewing the case against US Bancorp and consulting with representatives for US Bancorp, 

US Bank, Jerry A. Grundhoffer, Andrew Cesere, Piper Jaffray Companies and Andrew S. Duff. The cartel 

decided to rely on the continuing efforts to illegally influence the Kansas District Court and Tenth Circuit 

Court of Appeals to uphold the trial court’s erroneous ruling. The cartel also renewed their efforts to have 

Medical Supply’s sole counsel disbarred, knowing that an extensive search for counsel by Medical Supply 

had resulted in 100% of the contacted firms being conflicted out of opposing US Bancorp and actually 

effected a frenzy of disbarment attempts against Medical Supply’s counsel in the period from December 

14, 2004 to February 3rd, 2005, all originating from the cartel’s agents Shughart Thomson and Kilroy’s 

past and current share holders. 

407. The Shughart Thomson & Kilroy counsel, Andrew DeMarea failed to file a reply brief in the 

interlocutory appeal for the US Bancorp appellees. The Tenth Circuit court clerk called him two days later 

to remind him and urged him to file for an extension one day beyond the date the brief was due and seven 

days beyond the deadline for a motion for extension of time under 10th Cir. R. 27.4(F).  

408. Andrew DeMarea also refused to turn in a parties case management conference report on the form 

required by local rule in the Kansas District Court. He repeatedly assured the magistrate during the first 

case management conference that the Medical Supply case would be dismissed. 

409. Mark Olthoff, an attorney for Shughart Thomson & Kilroy in their Kansas City, MO office 

appeared to write all pleadings and briefs for the defendants until the second appeal where he appears to 

have been replaced by Susan C. Hascall of the Kansas City, MO office who was a Tenth Circuit Court of 

Appeals law clerk through 2000. 

410. Mark Olthoff’s trial pleadings repeatedly misstated and misrepresented Medical Supply’s 

Amended Complaint and pleadings to the court, even after it had been repeatedly drawn to the court’s 

attention that Mr. Olthoff was exploiting the court’s reliance on the experience of Shughart Thomson & 
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Kilroy and was neglecting to read or consider Medical Supply’s pleadings. In its order, the court even 

admonished Medical Supply’s for failing to research law and facts that the record evidences had been 

researched. The negligence was entirely that of Mr. Olthoff and the court’s or a result of the court’s 

misplaced reliance on Mr. Olthoff. 

411. The Medical Supply action against US Bancorp was dismissed but not on arguments or authorities 

presented by Shughart Thomson & Kilroy’s dismissal memorandum. The first findings of law and fact 

made by the court in the case were sua sponte and both were clearly erroneous. 

412. The court did not respond to Medical Supply’s arguments for reconsideration or correct its factual 

errors. It is believed that the Shughart Thomson & Kilroy former managing partner obtained the magistrate 

assignment to Medical Supply’s case against General Electric because of his relationship to Shughart 

Thomson & Kilroy and it provided an opportunity to address the same fact pattern as the earlier case 

because GE breached its contract with Medical Supply once the electronic marketplace GHX created by 

GE and its hospital supplier competitors discovered Medical Supply was attempting again to enter the 

market for hospital supplies.  

413. On January 14th, 2005, Andrew DeMarea was directed to file an ethics complaint against Medical 

Supply. Like the “complaint” filed by Sherri Price, no allegations of misconduct appear in DeMarea’s 

complaint, it merely incorporates by reference attached Medical Supply filings in the District Court and the 

Tenth Circuit and the appellate panel’s sanction of Medical Supply’s counsel for a “frivolous appeal.” The 

“complaint” also contained Medical Supply’s motion for en banc review of the sanctions. The sanction 

order itself admitted the trial court and the hearing panels were mistaken in stating there was no private 

right of action contained in the USA PATRIOT Act. 

414. The former Shughart Thomson & Kilroy managing partner used his position as magistrate 

assigned to the Medical Supply action against General Electric to deny Medical Supply discovery. A 

decision he also made in the Bolden case. On January 20, 2005 the magistrate testified under oath in the 

disciplinary prosecution of Medical Supply’s counsel that he had only denied discovery in a few cases. He 

stated he was unaware of any other case he was assigned where the respondent was an attorney. He visibly 

winced when he was then questioned if he was a magistrate in Medical Supply v. General Electric et al. 

where the respondent was the sole counsel for the plaintiff.  
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415. On January 19th, 2005, the state disciplinary tribunal heard arguments that the magistrate was the 

complaining witness in fact for the complaint made by the assistant city attorney against Medical Supply’s 

counsel. Sherri Price made no independent allegations or observations of misconduct against the 

respondent and merely incorporated by reference Magistrate O’Hara’s report and recommendation from 

Bolden’s pretrial conference. The disciplinary tribunal ordered the magistrate to drive to Topeka and testify 

under oath.  

416. The former Shughart Thomson & Kilroy managing partner acting as magistrate added to his 

attacks against Medical Supply’s counsel with further statements impugning the respondent’s competence. . 

The magistrate testified that Bolden’s counsel was the worst attorney he had seen in 20 years. The 

magistrate alleged that Medical Supply’s counsel did not have the skill or knowledge of the law a first year 

law student would possess. 

417. The former Shughart Thomson & Kilroy managing partner acting as magistrate made a point of 

addressing facts that weakened the Kansas Disciplinary Administrator’s case from the previous two days 

and made these assertions unsolicited from the questioning of the Disciplinary Administrator and 

demonstrated a pre appearance coaching or consultation with the Disciplinary Administrator, especially on 

the point about Medical Supply’s competence being less than that of a first year law student. The 

magistrate could not have known that Medical Supply’s counsel had testified the previous day that many 

states permit law students to represent clients in civil rights actions because of the shortage of counsel 

willing to undertake this difficult and unlucrative work.  

418. The former Shughart Thomson & Milroy managing partner acting as magistrate impugned the 

professional ability of Medical Supply’s counsel in an order where he was neither a party or attorney, The 

magistrate stated unequivocally that Medical Supply’s counsel was incompetent. During testimony under 

oath on January 20th, 2005, the magistrate stated he could not recall ever stating in an order where the 

respondent was not an attorney that the respondent was incompetent. 

15. The Impending Threat Of Monopolization of the Market For Hospital Supplies In E-
Commerce  

 
419. Industry insiders and investment message boards are communicating that it is likely Neoforma, 

Inc, with its 1,500 hospitals $4.1 billion in gross transaction volume and $6.8 billion in supply chain data 

will be acquired by GHX, LLC this year.  
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